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BACKGROUND 

Oregon Revised Statute (ORS) 509.585(7a) authorizes the Oregon Fish and Wildlife 
Commission (Commission) to waive the fish passage requirements of ORS 509.585(1) and 
(4) in exchange for agreed-upon alternatives to fish passage that provide a net benefit to 
native migratory fish. By statute, the Commission must grant a "waiver" if an alternative to 
fish passage is provided that results in a net benefit to native migratory fish. The Oregon 
Department of Transportation (Applicant) requests a fish passage waiver for a culvert in 
Indian Creek (OR281 Mile Point 0.845). 

PUBLIC INVOLVEMENT 

This request was presented at the October 15, 2021, Fish Passage Task Force (FPTF) 
meeting. The FPTF is composed of nine members with equal representation for barrier 
operators, fishing/conservation interests, and the public-at-large. The FPTF meetings are 
open to the public. The FPTF recommended the approval of this fish passage waiver 
request.  

The Oregon Department of Fish and Wildlife (ODFW) issued a press release on September 
16, 2021, starting a three-week public comment period that ended on October 7, 2021. 
Comments received during the three-week public comment period have been compiled and 
are included in the Commission Package. 

ISSUE 1 

The Oregon Department of Transportation Request for a Fish Passage Waiver at the 
Indian Creek Culvert on OR281 MP 0.845. 

ANALYSIS 

A description of the fish passage waiver site (Indian Creek culvert) and the mitigation site 
(Evans Creek) are contained in provided in the waiver application in Attachment 2. The 
ODFW native migratory fish net benefit analysis is provided in Attachment 3. The draft 
agreement between ODFW and the applicant in Attachment 5 provides the provisions of the 
waiver. 

The ODFW’s net benefit analysis (Attachment 3) sets out the proposed mitigation measures that 
would provide a net benefit to native migratory fish compared to providing passage at Indian 
Creek. Not providing passage at Indian Creek impacts 3.38 miles of native resident coastal 
cutthroat habitat. In lieu of providing passage at Indian Creek, the applicant will remove two 
diversions, move an irrigation return line 0.24 miles upstream to increase instream flow and 
replace a full fish passage barrier culvert on Evans Creek. The mitigation at Evans Creek will 
provide 1.71 miles of improved passage for coho, summer and winter steelhead, restore passage 
for 3.97 miles of coastal cutthroat habitat and provide additional stream flow to 0.24 miles of 
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Evans Creek.  In addition to the increased amount of habitat restored from this proposal, habitat 
quality in Evans Creek is superior to current habitat conditions in the impacted reach of Indian 
Creek. 

OPTIONS 

1. Approve the applicant’s request for a fish passage waiver at the OR281 MP 0.845 
culvert that conveys Indian Creek and authorize ODFW to enter into a fish passage 
waiver agreement with the Applicant. 

2. Deny the applicant’s request for a fish passage waiver at the OR 281 MP 0.845 Indian 
Creek culvert. 

STAFF RECOMMENDATION 

1. Staff recommend the Commission approve the applicant’s fish passage waiver for the 
Indian Creek culvert in exchange for providing the described mitigation in Evan’s Creek. 

DRAFT MOTION 

I move to grant the Oregon Department of Transportation a waiver from fish passage at 
the Indian Creek culvert on Highway 281 at mile point 0.83 in exchange for the proposed   
mitigation in Evans Creek. 

EFFECTIVE DATE: March 18, 2022 

 




